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The Decree Law numbered 551 and dated June 24 1995 on the Protection of Patent Rights (the Decree-Law) aims at protecting 
the inventions by granting patents. Not all inventions but some which have specific qualifications are patentable. Although the 
term “invention” is not defined by the Decree-Law, the patentability requirements are prescribed by the Decree-Law between the 
articles 5 and 10. According to the Decree-Law, inventions which are novel, applicable in the industry and within the scope of 
patentable inventions are patentable. Novelty refers being new and surpassing the State of Art. Being applicable in the industry 
refers that an invention is produced or used in any field of the industry including agriculture. These are the positive requirements 
of patentability. Both requirements are essential but not enough for an invention granting a patent protection. The last and the 
negative requirement of patentability is that inventions as of their natures, should remain outside the scope of non-patentable 
inventions which are listed in the Art. 6 of the Decree-Law. All requirement are obliged to be met for an invention to be granted a 
patent protection. However, since the number of patent applications are really low in Turkey, all the competent authorities must 
make reformatory alterations and take some innovative and incentive measures in this regard, including amending a new Patent 
Code instead of regulating these issues with a Decree-Law, even though the provisions of this Decree-Law regarding 
patentability are in conformity with the international legislation and international tendencies. 
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1. Introduction
The Decree-Law numbered 551 and dated June 24, 1995 on the Protection of Patent Rights (The Decree-Law) 
aims to protect the inventions by granting either patents or utility model certificates in accordance with the principles 
of Turkish industrial property law and international conventions such as Paris Convention for the Protection of 
Industrial Property Rights which is an international convention for the protection of industrial property rights dated
March 20, 1883. The Implementing Regulations numbered 22454 and dated November 5, 1995 under the Decree-
Law numbered 551 on the Protection of Patent Rights (The Implementing Regulations) also encourages the 
inventions and governs the patent law applications. Turkey is also bound by the Patent Cooperation Treaty (PCT), 
Patent Law Treaty (PLT), European Patent Convention (EPC) and many other international conventions and 
implementing regulations (World Intellectual Property Organization-WIPO, 2015). Among these international 
conventions, PCT is exclusively important. According to Art. 1 of PCT, the contracting states are obliged to 
constitute a Union (International Patent Cooperation Union) for cooperation in the filling, searching and examining 
of applications for the protection of inventions. Turkey is bound by the PCT as of January 1, 1996. If a patent 
protection is seeked in Turkey according to PCT (WIPO, 2015), this international application is deemed a national 
application and the same rules apply. 
Although the patent laws vary slightly from one country to another due to the codification efforts, the 
implementations in those countries can be variable because the number of inventions and the importance given to the 
activities directed to inventions may differ from one country to another. Turkey’s patent law system is not an 
exception and is in conformity with the international regulations in a legal basis. However, a huge negative criticism 
must be directed towards the overall understanding of Turkish patent law. 
In Turkey there is not a main, national code concerning Patents. The provisions relating to patents and towards a 
patent protection are governed by a Decree-Law (the Decree-Law No. 551), not a Code. Yet, it is important that the 
rights should be regulated and restricted by Codes and not by Decree-Laws enacted by the government instead of the 
legislative organ. Hence, there is an urgent need of a newly adopted Code in the field of Turkish patent law (as well 
as in Turkish Trademarks Law).
In the current situation, the issues regarding patentability are governed by the Decree-Law between the articles 5 
and 10.
2. Invention
The subject matter of a patent is an invention. Yet, the notion of invention is not defined by the Decree-Law and 
is assumed to be known by the Turkish legislation. Whereas some scholars believe that giving a definite and 
uniform definition to “invention” is neither possible (Öztürk, 2008, p. 61) nor necessary (Hirsch, 1942, p. 114), a 
definition of the concept can be given as follows:  
An invention is a productive imagination and can be simply defined as a mental fabrication which offers an 
applicable solution to a technical problem arising from human needs. To define a phenomenon as a faculty of 
inventing in a legal basis, this act of creating or producing must be associated to a technical problem and perceived 
as a norm, a formula, a theory or a discipline in general aiming at solving this technical problem. (Tekinalp, 2005, p. 
+LUVFKSdDOÕúNDQS
The subject matter of the technical solution to this technical problem should be associated with nature (Öztürk, 
2008, p. 67) but not with the human body. Thus, human body and gene technology are out of the scope of 
patentability due to some serious moral reasons. Nevertheless, there have been some demands on researching the 
human body, especially on the field of cloning and these demands are likely seemed to be continuing to arise many 
serious ethical problems in the future as well (McBride, 2001-2002; Pompidou, 1995). On the other hand, although 
there have also been some serious moral problems concerning the researches on animals, the animal organisms are 
303 Basak Bak /  Procedia - Social and Behavioral Sciences  195 ( 2015 )  301 – 308 
widely considered as one of the subject matters of inventions. Products, tools used for manufacturing products, 
production methods, the utilization of products, plants, microorganisms, formulas (esp. in pharmaceuticals), new 
WHFKQLTXHVHWFDUHDOVRVXEMHFWHGWRSDWHQWDSSOLFDWLRQdDOÕúNDQS*XWWDJ-1979; Correa, p. 231-233; 
Öztürk, 2008, p. 75-79; Bak, 2011, p. 110-112). 
3. Patentability Requirements
Under the Article 5 of the Decree-Law not all inventions are patentable. The requirements prescribed by the 
article is considered as the patentability requirements. To consider an invention as patentable, this invention needs to 
be i) novel (which surpass the State of the Art), ii) applicable in the industry and iii) as of its nature, shall not remain 
outside the scope of the Decree-Law according to Article 6. 
Being patentable means that an invention has all the prerequisites of being granted a patent and is protected by 
the international system of Intellectual Property Law against all violations. 
Patent is a legal certificate that gives its inventor the exclusive rights to utilize and prevent others to utilize the 
invention without his/her permission. With this certificate, the inventor is also eligible to prove that the invention 
originally belongs to himself/herself. (Bak, 2011, p.108).
Being a patentee is dependent on the principle of “registration and announcement”. Therefore, not the one who 
makes an invention but the person who is registered and acquires a patent has the capacity to act as a patentee 
starting from the date of making the patent application, i.e. the registration retroactively assures the title of being a
SDWHQWHH.ÕOÕoR÷OXS103).
3.1. Novelty
To call a mental fabrication which offers an applicable solution to a technical problem as an invention, it must 
surpass the State of the Art. This means that the invention needs to be novel. According to the criteria of novelty, the 
State of Art is considered as being old and if an invention is inside the State of Art, it is not considered as new. 
Presenting which is already known, evident or apparent does not form an invention (Tunç, 2008, p.32).
According to Turkish patent law, novelty is not understood as “absolute” and “formal” novelty (Tekinalp, 2005, 
S 7XQo  S <XVXIR÷OX  S  ,W LV SRVVLEOH WKDW WKH GDWD RU LQIRUPDWLRQ SHUWDLQLQJ WR DQ
invention is known at any part of the world before the date of filing of the application for patent but it should not be 
accessible before this date by disclosure in writing or orally or by any other means to the public even though the 
applicant of a patent does not aware of the fact that his/her invention is accessible at any part of the world by 
disclosure (Art. 7 of the Decree-Law). For instance, if an inventor has made a patent application in Turkey but 
before the date of application a researcher presented his/her theories pertaining to this invention in Germany or its 
technic has already known at any part of the world, this invention does not surpass the state of art and thus, is not 
novel and patentable, as well; even though the applicant does not aware of this fact. The Decree-Law assumes that
the applicant can be aware of this fact by means of modern communication tools. This is not a rebuttable 
presumption and to prove otherwise is not deemed possible (Tekinalp, 200S'DPJDFÕR÷OXS4). 
Therefore, “the accessibility” means that the public has accessed the data or information pertaining to the 
invention in question by hearing, reading, watching or using it etc.  Also, “the public” means anyone besides the 
applicant’s family, relatives and/or his/her neighborhood. The public does not mean everyone or the masses or the 
UHODWHGRQHV<XVXIR÷OXS-181; Tekinalp, 2005, p. 500; Tunç, 2008, p.32-33). 
Presenting or using the data or information pertaining to an invention or making it accessible by using other 
methods such as using the method as a part of a lecture or simply making a patent application for this invention 
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result in abolishing the novelty. Yet some statements do not affect the requirement of “novelty” negatively and thus 
the inventions still remain patentable even though the disclosure of information has the power to affect it negatively 
(Art. 8 of the Decree-Law).
According to Article 8 of the Decree-Law, if the information is disclosed within the 12 months before the date of 
filling the application (or the date or priority if the priority is claimed) by the inventor or by an office with the 
consent of the inventor or by a third party which obtained the information directly or indirectly by the inventor 
without the consent of the inventor (Art. 8 of the Decree-Law).
For patentability, the invention should surpass the State of Art. Article 9 of the Decree-Law is specified what is 
understood from the State of Art. According to the article, if the invention is a result of an activity which is not 
obviously realizable from the State of Art by an expert (not a top-level expert but an important one) in the related 
field, then the invention surpasses the State of Art and is deemed as new. This is called “inventive step”. An 
invention should be novel and has an iQYHQWLYH VWHS WR HQMR\ D SDWHQW SURWHFWLRQ <XVXIR÷OX  S -267; 
'DPJDFÕR÷OXSdDOÕúNDQS
Some categorize the patentability requirements into four: being novel, being applicable in the industry, being not 
outside the scope of the Decree-Law according to Art. 6 and having an inventive step. According to this 
categorization, novelty means that the technical data/information should not be accessible before the date of patent 
application by disclosure in writing or orally or by any other means to the public and quantitatively different from 
the others disclosed before. On the other hand, having an inventive step means that the technical data/information 
should surpass the State of Art when it is the result of an action that cannot be obviously deduced from the State of 
Art by an expert in the related field (Art. 9 of the Decree-Law) and therefore refers to a qualitative examination. 
g]WUNdDOÕúNDQ<XVXIR÷OX.
The term “inventive step” is not given a place explicitly in the Decree-Law. Yet the term means that while 
examining whether the invention is novel, the knowledge of a skilled person in the field should be taken into 
consideration instead of an average person and since the novelty means that the invention should surpass the State of 
Art, it should be considered that the inventive step has already been accepted by Article 9 of the Decree-Law under 
the requirement of “novelty”. The requirement of “inventive step” is regulated by the Articles 33 and 35 of PCT and 
the Article 56 of EPC. 
In fact it is neither important nor necessary that requirements of being novel and having an inventive step are 
considered as two different requirements and likewise makes no difference when they are evaluated coherently 
under the requirement of “novelty”. Consequently to determine whether a technical invention is eligible to qualify a 
patent protection, both prerequisites should be examined by the Turkish Patent Institute (TPE). 
Applicant of a patent is entitled to require an examination from TPE within 15 months as of the date of filling the 
application (or the date of priority if the priority is claimed) whether his/her invention is novel and has an inventive 
step (Art. 28 of the Implementing Regulations). This examination can be rendered by an international research 
institute determined by TPE (Y. 11. HD., E. 2009/1399, K. 2010/7113, T. 21.06.2010). TPE or an international 
research institute determined by TPE is also able to make use of some circumstantial evidences while making the 
evaluation whether an invention has an inventive step. These are commercial achievement, satisfying long-term 
needs, failure attempts by others, overcoming the technical difficulties, technical advancements, unforeseeable 
consequences, existence of competitors having license or their efforts on promoting alternatives or violence against 
WKHLQYHQWLRQDSSUHFLDWLRQE\RWKHUVLQWKHWHFKQLFDOILHOG ORQJODVWLQJ5	'VWXGLHVHWF<XVXIR÷OXFRQWG
on p. 342; Öztürk, 2008, contd. on p. 302).
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3.2. Being Applicable in the Industry 
An invention is patentable when it is produced or used in any field of the industry, including agriculture (Art. 10 
of the Decree-Law). The term “industry” should be interpreted in a broader sense. It is adequate that the invention is 
technical, applicable and produced. Neither the efficiency nor the existence of an enterprise is required. (Öztürk, 
20111, p. 2726-2727).
The term comprises of sectors such as all fields of manufacturing, commerce, handicrafts, mining, tourism, 
fishing, hunting and finance and service sector with some exceptions. However, the fields associated with 
independent business such as attorneys at law, accountants etc. are not included in the industry (Öztürk, 2011, p. 
'DPJDFÕR÷OXS
3.3. The Non-Patentable Inventions According to Article 6 of the Decree-Law
If the inventions as of their natures, remain outside the scope of the Decree-Law, these inventions do not meet the 
third requirement of patentability and therefore are not patentable. 
According to Art. 6 of the Decree-Law, the below-mentioned subject matters are non-patentable due to the lack 
of invention qualification. These non-patentable subject matters are also in conformity with the Article 27 of The 
Agreement of Trade-Related Aspects of Intellectual Property Rights (TRIPS). 
x Discoveries (discovering new continents, islands, chemical or physical discoveries etc.), scientific theories 
and mathematical methods (the scientific theories and mathematical methods should not offer a new 
solution to a technical problem and the theories should remain only in a theoretical field). For instance, a 
new method of short division or a physical theory concerning semiconducting are not patentable; whereas a 
calculator calculating by using this short division method or semiconducting tools or their production 
PHWKRGVDUHSDWHQWDEOHdDOÕúNDQS
x Plans, methods, rules for performing mental acts or business activities or activities relating to games. For 
instance, a method of learning a new language, plans aiming at organizing a game or a commercial 
enterprise are not patentable; whereas a machine designed to operate a plan or play a game like an 
DXWRPDWLFUXPPLNXEWDEOHDUHSDWHQWDEOHdDOÕúNDQS
x Works protected by the Law No. 5846 on Intellectual and Artistic Works (Turkish Copyright Law-FSEK) 
.ÕOÕoR÷OXS<XVXIR÷OXS
x Methods of collecting, presenting and transmitting information etc. These methods are not patentable 
because they have no technical aspects. (Öztürk, 2008, p. 111).
x Methods of surgery and therapy and diagnosis applied to human body. These methods are not patentable 
because they are not applicable in the industry and they are contrary to public order and morality (Öztürk, 
2008, p. 132).
Apart from the above-mentioned non-patentable subject matters, as a general rule of law, if an invention is 
contrary to public order and morality, then it is also excluded from patentability (Öztürk, 2008, p. 115-116; Correa, 
p. 230).  Same rule applies when it comes to plant and animal varieties or processes for breeding animals and plants 
based on biological factors (Art. 6 of the Decree-Law) because these have no technical aspects (Öztürk, 2008, p. 
133).
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The non-patentable subject matters can be protected within the context of other industrial rights such as industrial 
designs or simply by FSEK and by the principles of unfair competition (Hirsch, 1942, p. 115).  
4. Conclusion
Patentability requirements are governed by the Decree-Law numbered 551. According to the Decree-Law, an 
invention which is the subject matter of a patent is required to be novel and applicable in the industry and should be 
among patentable inventions. 
The definition of novelty, the areas included in industry and the types of non-patentable inventions are prescribed 
by the Articles 5-10 of the Decree-Law and detailed by the Turkish doctrine. If an invention does not meet these 
requirements; then it is not a patentable invention and if it is patented somehow; the injured persons, competent 
authorities and persons who have rights to apply to patent protection are able to request this patent to be declared 
null and void. 
The requirements, regulations and the principles of Turkish patent law relating to patentability are in accordance 
with the international regulations and tendencies and the number of patent applications is continuously increasing 
(See Table 1). Yet, the number of patent applications in Turkey is relatively low when comparing with other 
countries. (See Table 2).
            Table 1. Patent Applications per Year
Year
National Patent Applications
TPE PCT EPC Total Increase
1995 170 0 0 170 -
1996 189 0 0 189 %11.18
1997 202 1 0 203 % 7.41
1998 201 6 0 207 %1.97 
1999 265 11 0 276 %33.33
2000 258 19 0 277 %0.36
2001 298 39 0 337 %21.66
2002 387 27 0 414 %22.85 
2003 454 35 1 490 %18.36
2004 633 49 3 685 %39.80
2005 895 33 7 935 %36.50
2006 979 93 18 1090 %16.58
2007 1747 60 31 1838 %68.62
2008 2159 69 40 2268 %23.39
2009 2473 74 41 2588 %14.11
2010 3120 60 70 3250 %25.58
2011 3962 43 82 4087 %25.75
2012 4360 74 109 4543 %11.16
2013 4345 54 129 4528 % -0.33
2014 4654 112 95 4861 %7.35
Source: TPE (2015)
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Table 2. Direct European Patent Fillings under EPC and International Fillings under PCT in 2014 per Countries 
                                                             
Source: EPO (2015)
According to European Patent Office (EPO) Data, the top five countries in 2014 were the United States, Japan, 
Germany, China and South Korea. Turkey is a member state of EPO since November 2000 and is counted among 
other EPO States according to the Table 2. This means that the number of patent applications solely in Japan, 
Germany and especially the United States is higher than Turkey and the other EPO States in aggregate.
Since the number of patent applications can be associated with the level of development of a country, TPE and 
the other authorities should make reformatory alterations and take some innovative and incentive measures in this 
regard, including amending a new Patent Code immediately.
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